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I . IDENTITY OF PETITIONERS, CITATION TO DECISION & 
INTRODUCTION 

As early as 1898, the Washington Supreme court stressed that judicial regulation of the 

practice of law was necessary to protect the court and the profession, to ensure the proper 

administration of justice, and to further the public interest. Laypersons acting on others' behalf in 

Washington courts are considered unauthorized practice of law. In 1981, this Court unanimously 

declared RCW chapter 19.62 unconstitutional because it allowed laypersons to practice law. It is 

the established rule throughout the county that nonlawyer prose litigants cannot represent others 

in court. 28 U.S.C § 1654 ("In all courts of the United States the parties may plead and conduct 

their own cases personally or by counsel. .. "); Wash. State Bar Ass11. v. Great W. Union Fed. Sav. 

& Loan Assn., 91 Wn.2d 48, 596 P.2d 870 () 978) ("The 'prose' exceptions are quite limited and 

apply only if the layperson is acting solely 011 his own behalf.") (emphasis in original). 

Petitioners Chen and Lian ("Chen") ask this Court to grant review of Division One's Orders 

affirming dismissal with prejudice and denying reconsideration (attached as App. A & B). By 

affirming trial court's dismissal with prejudice against minors, and denying licensed lawyer's 

appearance for the minor, J.L., Court of Appeals improperly granted prose litigants' privilege of 

1ma11thorized practice of law, at odds with this Court's repeated decisions in regulation of 

practice oflaw. Guardian ad litem Statue was enacted to protect minors' best interests, but in its 

Opinion, became ground for Court of Appeals to deny minors' rights of access the court. 

Conflicts abound, public interests, and manifest errors require this Court's determination. 

This Court should accept review and reverse. 
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II. ISSUES PRESENTED FOR REVIEW 

I. Through a series of decisions, the Washington Supreme Court reiterated that prose 

representation is prohibited in the state of Washington to best protect public interests. 

Here, the Court of Appeals affirmed trial court's dismissal with prejudice against minors 

who were represented by pro se parents. Did the courts below err in granting pro se 

parents the privilege of unauthorized practice oflaw, warranting review by this Court? 

RAP 13.4 (b)(l)-(4). 

2. It has been well established through a series of cases that appointment of guardian ad 

I item for minors are "mandatory" in Washington state. RCW 4.08.050 unambiguously 

impose duty upon superior court judge who is required to make the first inquiry about 

guardians' appropriateness and to avoid prejudice to minors. Here, the trial court never 

made such inquiry (even after brought to its attention) but entered an order dismissing 

minors' claims with prejudice. Despite the plain language of the statute and controlling 

precedents, the Court of Appeals affirmed the dismissal with prejudice against minors. 

Did the courts below misinterpret and misapply the statute, warranting review by this 

Court? RAP 13.4 (b)(l)-(4). 

3. RCW 4.08.050 was enacted to protect minors' best interests. Here, Court of Appeals held 

minors accountable for their parents' alleged untimely requests of appointment of 

guardian ad litem. Did the court misinterpret and misapply the statute, warranting review 

by this Court? RAP 13.4 (b) (1)-(4). 

4. Did the trial court have authority over minors who had not been made parties of the case, 

absent representation of both guardian ad litern and licensed attorneys? 
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III. FACTS RELEVANT TO PETITION FOR REVIEW 

A. Respondent Halamay's below-the-standard care and misdiagnosis has caused 

significant and irreversible harms J .L. and his family 

Chen's minor child, J.L. was taken away by CPS due to Defendant Halamay's negligence 

and misrepresentation. Halamay jumped to a conclusion before reviewing J.L. 's medical history, 

consulting with his main treating physicians. (CP 3-4). Notably, the state and prosecutors 

eventually determined that Halamay's allegations in CPS referral were direct(v contra,y to the 

facts in J.L. 's medical records, which was available to Halamay (CP 235). Indeed, Halamay 

admitted in the recorded deposition to Attorney Ms. Twyla Carter that many of her statements in 

her CPS report were untrue, for instance, J.L. 's kidney function was normal but she 

misrepresented to CPS as "kidney failure." (CP. 1526-1529). 

Halamay's misstatements and misdiagnosis led to J.L. 's one-year out of home placement 

among eight different homes, being abused and denied treatments in foster homes, and 

eventually lost all his abilities. At age of 10, still in diapers, cannot speak, constantly crying and 

screaming uncontrollably, sometimes for hours, at any actual or possible separation from his 

parents. The parents have sought treatment at many hospitals including Harvard, to no avail. J.L. 

had none of these characteristics before the misdiagnoses of the Defendants and the disastrous 

one year in eight different foster homes, being denied treatments, and minimal contacts with his 

parents and brother. (CP 284-285). 

B. Chen prose sued Halamay, mistakenly added minors' names in the complaint but 

promptly brought to the attention of the court. The Court did not address the issue. 
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Chen prose filed a civil action against Halamay and Allegro Pediatrics in King County 

Superior Court, seeking civil redress for Halamay's below-the-standard care and medical 

malpractice. At that time, Chen was still looking for legal representation, but out of caution, she 

prose filed the complaint due to the concern of expired statute limitation. 

Chen mistakenly added minors' names as plaintiffs, but quickly brought to the court's 

attention that as prose parents, they cannot represent the child. CP. 210 (Chen writes, 04as parents 

we cannot represent the children in this claim as parents ... "). Without addressing the raised 

issue, the trial court entered a dismissal with prejudice. Chen moved for reconsideration, raising 

the issue of absence of guardian ad )item, and constitutionality of dismissing minors' claims with 

prejudice without legal representation. See. CP 282 (Chen writes, "due to failure to appoint a 

Guardian ad Litem ("GAL") to bring the action, the action on behalf of the minors was a nullity, 

and there was no action on behalf of minors for judicial consideration, and therefore no action to 

dismiss. In this case, the Court failed to give consideration to the additional factor unique to the 

context of the case, i.e., L.L. and J.L.'s minority status and J.L.'s disabilities. American 

Disability Act (ADA) of 1990 and Rehabilitation Act protect the disabled' s rights to fundamental 

fairness. J.L. 's constitution rights of access to the Court cannot be denied during to his inability 

to understand the legal proceedings without the assistance of counsel and before reaching 

majority. Dismissing minor's claims with prejudice violates the due process and equal protection 

guarantees of the Federal and state Constitutions.". The trial court denied Chen's 

reconsideration. CP 308-309. Chen timely appealed. 

C. Court of Appeals affirmed a dismissal with prejudice and denied reconsideration, 

but silent to the issue of "unauthorized practice of law". 
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Chen later discovered that Halamay withheld 135 pages' medical records highly relevant 

to the litigation and moved to vacate the judgment on grounds of Halamay's withholds and trial 

court's failure to comply with guardian ad I item statute and other procedural irregularities. Chen 

specifically raised issues of the absence of guardian ad litem (CP 654-656) and minors' 

constitutional rights of being represented by competent legal counsel (CP 656-658). Trial court 

denied Chen's motion to vacate, leaving multiple issues unaddressed, for instance, the absence of 

guardian ad litem (CP 1547). Chen appealed order denying on motion to vacate. The two appeals 

were consolidated. 

On appeal, Chen challenged trial court's defective judgment and its authority over minors 

absent appointment of guardian ad litem. Chen wrote, 

"[i]n Newell v. Ayers, Division Three held that when lacking guardian ad )item, 
')udgment against minors may be voidable at his option." Similarly, [Division One] 
recognized that "[t]he guardian ad litem] statute is mandatory, and the children's 
interests are paramount. We cannot condone ignoring the statutory provision 
specifically designed to protect them." Dependency of A.G." 

Brief, at 20. 

Chen also argued that the dismissal cannot be with prejudice absent factual findings 

required by CR 41 (b)(3) and CR 52 (a)(l). Chen writes, 

"CR 41 (b)(3) provides, 'Jfthe court renders judgment on the merits against the 
plaintiff, the court shall make findings as provided in rule 52 (a)." CR 52 (d) ("a 
judgment entered in a case tried to the court where findings are required, without 
findings of fact having been made, is subject to a motion to vacate ... " 

Brief, at 35. 

On February 10, 2020, Division One entered an unpublished opinion, affirming a 

dismissal, but silent as to whether the dismissal was jurisdictional or on the merits. On February 
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28, Chen moved for reconsideration on multiple grounds, and specifically challenged Division 

One's manifest error, i.e., by affirming a dismissal with prejudice, Division One improperly 

granted prose parents privilege of "unauthorized practice of law", in consistent with both 

federal and state laws. Chen also contested that '[d]ismissing the minors' cJaims with prejudice 

without ensuring that they receive meaningful notice [through appointment of guardian ad litem] 

violates the children's due process rights." 

On March 3, Washington licensed attorney, Mr. James Daugherty, privately retained by 

J.L. 's parents to appear on J.L. 's behalf. On March 23, Division One denied Chen's motion for 

reconsideration, silent to the issue of "unauthorized practice of law." (App. B). Three weeks 

later, Court of Appeals denied Mr. Daugherty's appearance. Motion for Discretionary Review on 

denial of legal counsel's representation is filed in #98503-1. 

Chen seeks this Court's review of Division One's two decisions (App A & B), and is 

granted extension to submit the petition on June 30, 2020 in light of this Court's order No. 

25700-B-611 suspending the provisions of RAP 18.8 (b) during the COVID-19 public health 

emergency. 

IV. WHY THIS COURT SHOULD ACCEPT FOR REVIEW 

It is well settled by repeated decisions that the Washington Supreme Court has the 

exclusive authority to regulate the practice of law in the state of Washington. See, /11 re Chi-Dooh 

Li, 79 Wn.2d 561, 488 P.2d 259 ( 1971 ); In re Ballou , 48 Wn.2d 539, 295 P.2d 3 I 6 ( 1956); State 

ex rel. Laughlin"· State Bar Ass'n, 26 Wn.2d 914, 176 P.2d 301 (1947); In re levy, 23 Wn.2d 

607, 161 P.2d 651, 162 A.LR. 805 (1945); In re Bruen, 102 Wash. 472, 172 P. 1152 (1918); In 

re Lambuth, 18 Wash. 478, 51 P. 1071 (1898). In Hagan & Van Kamp, P.S. "· Kassler Escrow, 
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Inc., 96 Wn. 2d 443,635 P.2d 730 (1981), this Court held that, in enacting RCW chapter 19.62, 

the legislature unconstitutionally encroached upon the judiciary's power to regulate the practice 

oflaw. Relying upon the doctrines of separation of powers and inherent judicial power, the court 

unanimously reasserted its exclusive power to define and regulate the practice oflaw. Id. 

It is the established rule throughout the county that nonlawyer prose litigants cannot 

represent others in court. 28 U.S.C § 1654 ("In all courts of the United States the parties may 

plead and conduct their own cases personally or by counsel. .. "); Johns v. County of San Diego, 

l 14 F. 3d 874, 877 (9th Cir. I 987) ("a nonlawyer 'has no authority to appear as an attorney for 

others than himself'); Wash. State Bar Assn. v. Great W. Union Fed. Sav. & Loan Assn., 91 

Wn.2d 48,596 P.2d 870 (1978) ("The 'prose' exceptions are quite limited and apply only if the 

layperson is acting solely 011 his own behalf.") (emphasis in original). Prose parents do not have 

the exemption to bring a lawsuit on behalf of a minor without retaining a lawyer. e.g., Osei

Afriyie v. Medical College, 937 F.2d 876, 882-83 (3 rd Cir. 1990); Cheung v. Youth Orchestra 

Found. Of Buffalo, Inc., 906 F.2d 59, 61-62 (2nd Cir. 1990); Meeker v. Kercher, 782 F.2d 153, 

154 (10th Cir. 1986} (per curiam); Johns v. County of San Diego, 114 F.3d 814 (9th Cir. 1997). 

Petitioners, Chen and Lian ("Chen") are nonlawyers and cannot represent their children. 

By affirming trial court's dismissal with prejudice against minors, Court of Appeals improperly 

granted prose litigants' privilege of unauthorized practice of law. cf Johns (91h Circuit holding 

that dismissal with prejudice should be amended as dismissal without prejudice because pro se 

parents cannot represent their children.). 

Division One's interpretation and application was at odds with legislative intent that 

guardian ad litem statute was enacted to protect minors' interests by imposing the initial duty 
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upon superior court. But here, this statute was used as grounds to exclude minors out of 

courtroom. 

The disabled minor, J.L. did nothing wrong but was injured by Respondent Halamay's 

negligence and will cany 011 all the pains and damages to the end of his life. It is a gross 

miscarriage of justice to deny his rights to be fully presented in court by a licensed lawyer. By 

affinning a dismissal with prejudice against minors, Division One committed a manifest error 

affecting minors' constitutional rights of access to the courts. This Court should review and 

decide (i) whether Division One has the authority to grant prose parents privilege of 

representing their children in Washington courts; (ii) whether the superior court has the authority 

to render a dismissal with prejudice against minors who had not been properly before the court, 

absent representation by licensed lawyer and guardian ad litem; and (iii) whether the lower 

courts had misinterpreted and misapplied guardian ad litem statute. 

A. Division One's decision creates a new rule 
permitting pro se representation that ignores RCW 
2.48.010 et seq and APR, conflicts with this Court's 
decisions in Great Western and Hagan that pro se 
litigants are prohibited from unauthorized practice 
of law, and raises an issue of substantial public 
interest that this Court should decide. RAP 13.4 (b) 
(1)-(4). 

Regulation of practice of law is an issue involving public interests. In a series of cases, 

this Court has declared that regulating practice of law is to best protect and serve the public 

interest. In re Lambuth., 18 Wash. 478, 51 P. 1071 ( 1898) (per curiam). Specifically, this Court 

stated, 
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[P]ower to strike from the rolls is inherent in the court itself. No statute or rule is 
necessary to authorize the punishment in proper cases. Statutes and rules may 
regulate the power, but they do not create it. It is necessary for the protection of the 
court, the proper administration of justice, the dignity and purity of the profession, 
and for the public good and the protection of clients. 

Through a series of repeated decisions, this Court announces its determination to regulate 

the practice of law in this state to protect the public interests. In Washington State Bar 

Association v. Washington Association of Realtors. 41Wn. 2d 697,251 P.2d619(1952), this Court 

expands its power to regulate the practice of law necessarily broadened its authority to regulate 

laypersons' preparation of real estate documents. The Realtors Court stated that a legislative act 

permitting gratuitous legal work by the "unskilled or unqualified" could not prevent the court 

from granting an injunction if necessary, to protect the public interest. In Wash. State Bar Assn. 

v. Great W. Union Fed. Sav. & Loan Assn .. 91 Wn.2d 48,586 P.2d 870 (1978), this Court 

reiterated, "Ordinarily, only those persons who are licensed to practice law in this state may do 

so without liability for authorized practice .. . It is our duty to protect the public from the activity 

of those who, because of lack of professional skills, may cause injury whether they are members 

of the bar or persons never qualified for or admitted to the bar." 

In response to the holding in Great Western, the Washington legislature enacted RCW 

chapter 19 .62, authorizing escrow agents and others to select, prepare, and complete certain real 

estate documents. Stressing its duty to protect the public from injury by unauthorized 

practitioners, this Court unanimously determined that the statute was dangerously flawed 

because "it virtually gives free rein to almost anyone of any degree of intelligence to perform any 

task related to real property or personal property transactions." Finding RCW chapter 19.62 

authorized nonlawyers to perform services defined by the court as the practice of law, the court 
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struck down the statute as unconstitutional extension of legislative power. Hagan & Van Kamp, 

P.S. v. Kassler Escrow, Inc., 96 Wn. 2d 443,635 P.2d 730 (1981). 

Under Washington law, "only active members may practice law" RCW 2.48.170. Also, 

Washington Admission and Practice Rules ("APR") 5. Under General Rule ("GR") 24, any legal 

activities such as "drafting or completion oflegal documents" or "representation" are considered 

the practice of law. In order to practice laws in Washington courts, one is required to be an active 

member of Washington State Bar. Prior to admission, one is required to complete the required 

legal training, pass the bar exam, and receive an order from the Supreme Court of Washington 

admitting one to practice law. Chen does not meet any of the above requirements and can 

therefore only represent herself under quite limited "prose exception". 

The Court is under the duty to protect minors' interests. As noted by the court in Osei

Aji-iyie, "The infant is always the ward of every court wherein his rights or property are brought 

into jeopardy, and is entitled to the most jealous are that no injustice be done to him." Osei

Afi"iyie, 937 F.2d at 883. In order to protect those rights, all jurisdictions throughout the country 

have chosen to dismiss minors' claims without prejudice, "thereby giving [minors] further 

opportunity to secure an attorney at some later time within the limitations period .. . [minor] 

should not be prejudiced by his father's failure to comply with the court order." Johns. The Third 

Circuit explained the rationale: 

A litigant has a right to act as his or her own counsel.. .However, we agree with 
Meeker v. Kercher, 782 F.2d 153, 154 (I O'h Cir. 1986) (per curiam), that a non
attorney parent must be represented by counsel in bringing an action on behalf of 
his or her child. The choice to appear prose is not a true choice for minors who 
under state law ... cannot determine their own legal actions. There is thus no 
individual choice to proceed pro se for courts to respect, and the sole policy at 
stake concerns the exclusion of non-licensed persons to appear as attorneys on 
behalf of others. 

10 



It goes without saying that it is not the interest of minors or incompetents that 
they be represented by non-attorneys. Were they have claims that require 
adjudication, they are entitled to trained legal assistance so their rights may be 
fully protected. 

Osei-Afriyie, 937 F.2d at 882-883. 

As a result of its reasoning, the Osei-Aji·iyie Court remanded the appeal to the district 

court so that it could be either appoint counsel under 28 U.S. C.A § 1915 ( d) or dismiss tire 

complaint without prejudice. 

Consistent with the third Circuit, the Second Circuit concluded a dismissal without 

prejudice should be entered as to minor who was represented by prose parents. In Cheung v. 

Yolltlt Orchestra Found. Of Buffalo, Inc., 906 F.2d 59, 61-62 (2nd Cir. 1990), the Second Circuit 

stated: 

We believe that 110 iss11es co11cer11il1g tl,is litigatio11 sl,011/d be decided 1111til tl,e 
co1111sel issue is resolved. We remand to give Cheung an opportunity to retain 
counsel or to request the appointment of counsel. However, we confess our own 
view that the facts of this case hardly cry out for the appointment of counsel. If 
Cheung docs not retain counsel and if the district court declines to appoint 
counsel, the complaint should be dismissed without prejudice. 

Cheung, 906 F.2d at 11 (emphasis added). 

In Johns v. County of San Diego, 114 F .3d 874 (9th Cir. 1997), the Ninth Circuit stated, 

"[b ]ecause the goal is to protect the rights of infants, the complaints should not have been 

dismissed with prejudice as to minor". The Ninth Circuit thus directed the district court to vacate 

the dismissal with prejudice and enter an order dismissing the case without prejudice. 

In this instant case, Division One mistakenly stated that pro se parents can act on behalf of 

a minor child. See, Opinion at 16. In making this conclusion, Division One cited Taylor v. 

Enumclaw Sch. Dist. No. 216, 132 Wn. App. 688,694, 133 P.3d 492 (2006) but Taylor is 

11 



factually distinguished: parent in Taylor was not prose but was represented by counsel. Division 

One's conclusion also conflicts with its most recent decision in re Dependency of E. M., 12 Wn. 

App. 2d 510,458 P.3d 810 (2020) (decision entered on February 24, 2020) ( .. Only legal counsel 

can advocate for the legal rights and interests of a child."). By affirming superior court's 

dismissal with prejudice against minors who were represented by prose parents, Division One 

has improperly granted prose parents' privilege of unauthorized practice of law, conflicting with 

this Court's position that pro se litigants are not allowed to act on others' behalf. While this 

Court declares it is in the public interests to regulate practice of law, and necessary to prohibit 

prose representation, Division One's decision stated differently. Division One's manifest error 

affects minors' constitutional rights of access to the court, conflicts with this Court's prior 

holdings and its own and prior decision. 

This Court should accept for review and reverse. 

B. Guardian ad litem Statute was enacted to protect the 
incompetent people's interests, Division One's 
Misinterpretation and Misapplication of RCW 
4.08.050 is a denial of minors' rights of access to the 
courts, conflicts with multiple controlling 
precedents, and raises an issue of substantial public 
interest that this Court should decide. RAP 13.4 
(b)(l)-(4). 

Under Washington law, Guardian ad litem ("GAL") is appointed for the benefit of and to 

protect the best interests of minors and incompetent persons. The statutory provision for the 

appointment of a GAL is mandatory, and any adjudication adverse to the interests of such 

unrepresented minor is reversible error. Kongsbach v. Casey,. 66 Wash. 643, 120 Pac. 108 

(1912); Mezere v. Flory', 26 Wn. 2d 274, 173 P. 2d 776 (1946); Newell v. Ayers, 23 Wn. App. 
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767,598 P.2d 3 (1979) (In interpreting RCW 4.08.050, Division Ill announces, "the appointment 

of a guardian ad I item is mandatory ... the rule is that a minor must be represented by a guardian 

ad litem, or the judgment against him may be voidable at his option."); Dependency of A.G., 93 

Wn. App. 268,968 P.2d 424 (1998) ("[t]he guardian ad )item is mandatory, and the children's 

interests are paramount. We cannot condone ignoring the statutory provision specifically 

designed to protect them. If resources are insufficient, DCFS should address the problem with 

the Legislature."). 

Division One admitted that appointment of guardian ad litem is mandatory but 

misinterpreted and misapplied the statute in two respects. 

First. Legislature enacted guardian ad I item statute to protect the best interests of the 

incompetent people who are "always the ward of every court." (Osei-Afriyie) and "a particularly 

vulnerable population not accountable for its status" Schroeder v. Weigha/1, 179 Wn.2d 566, 316 

P.3d 482 (2014). But here, Division One concluded that minors should be held accountable for 

the alleged failure to comply with guardian ad litem caused by other people. Division One's 

reasoning is due to parents' untimely application, minors should be punished with a dismissal 

with prejudice. 

Second, Legislative intent was to protect children's rights, and to ensure that minors will 

be prejudiced by the parents' incompetence. Therefore, the plain language of RCW 4.08.050 

imposes initial duty upon the superior court to make the inquiry about the guardians' fitness ("in 

the opinion of the court the guardian is an improper person, the court shall appoint one to act"). 

Only after the superior court has met its initial burden, the responsibility of making the request 

shifts to "relative or friend of the infant." Here, trial court never made such inquiry and 
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attempted to address the raised issue, even after J.L. 's parents brought the issue of absence of 

guardian ad !item to its attention for at least two occasions. e.g .• CP 282, 286, I 547. 

When interpreting a statute, our "fundamental objective is to ascertain and carry out the 

Legislature's intent, and if the statute's meaning is plain on its face, then the court must give 

effect to that plain meaning as an expression of legislative intent." Dep 't of Ecology v. Campbell 

& Gwinn, LLC, 146 Wn.2d 1, 9-10, 43 P.3d 4 (2002). RCW 4.08.050 imposes a mandatory 

requirement upon the court by using "shall". State v. Krall, 125 Wn.2d 146 (1994). 

RCW 4.08.050 imposes the mandatory duty for the superior court to make the initial 

inquiry whether guardian ad )item is needed. RCW 4.08.050 provides, in relevant part: 

when an infant is a party he or she shall appear by guardian, or if he or she 
has no guardian, or in the opinion of the court the guardian is an improper person, 
the court shall appoint one to act. Said guardian shall [then I be appointed as 
follows: 

(1) When the infant is plaintiff, upon the application of the infant, ifhe or she 
be of the age of fourteen years, or if under that age, upon the application of a relative 
or friend of the infant. 

(2) When the infant is defendant, upon the application of the infant, ifhe or 
she be of the age of fourteen years, and applies within thirty days after the service of 
the summons; if he or she be under the age of fourteen, or neglects to apply, then 
upon the application of any other party to the action, or of a relative or friend of the 
infant. 

The plain language in the statute provides two step requirements: the first step is the 

court's duty to first determine whether "the guardian is an improper person". Only after the first 

step is fulfilled does the burden shift to "a relative or friend of the infant", which is the second 

step. This interpretation is consistent with Washington case laws. e.g. , Shelley v. Elfstrom. 13 

Wn. App. 887,538 P.2d 149 (1975) (The court holding that it was "the duty of the [trial] court to 

determine either that [the party] was competent or that a guardian ad !item was required." 13Wn. 
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App. at 889). See, also, In re Mignerey, 11 Wn.2d 42, 49, 118 P .2d 440 ( 1941) ("The welfare of 

incompetent persons and the care of their property are objects of particular care and attention on 

the part of the courts."). 

Had the trial court made the initial inquiry, it would have found that J.L. 's prose 

parents are not competent from representing their children in court. With the trial court's finding, 

GAL should be appointed to protect minors' best interests. Had GAL been appointed, he/she 

(and the court) would have also found that prose parents (with language barriers) cannot 

represent minors' best interests, and further prohibited from the representation in light of this 

Court's multiple decision regarding practice oflaw. Trial court's failure to make the initial 

inquiry has affected substantial rights of minors whose rights of access of the courts were denied. 

Division One's decision was at odds with legislative intents, conflicts with controlling 

precedents. This Court should accept for review and vacate dismissal against minors. 

C. Whether the courts have authority over minors who 
had not been properly before the court, absent 
representation of guardian ad litem and legal 
lawyers is an issue to be determined by this Court. 

Generally speaking, jurisdiction is the power of a court to hear and determine a case. 

20 AM. JUR. 2D Courts§ 56, at 446 (2005); State v. Posey , 174 Wn.2d 13 l, 139,272 P.3d 840 

(2012). Washington law has long understood that the analysis of a judgment's validity is not 

confined merely to analyzing personal and subject matter jurisdiction. John Hancock Mut. Life 

Ins. Co. v. Gooley, 196 Wash. 357,370, 83 P.2d 221 (1938) (recognizing that there are three 

jurisdictional elements to any valid judgment - ')urisdiction of the subject matter, jurisdiction of 
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the person, and the power or authority to render the particular judgment."). Id.; Dike v. Dike, 75 

Wn.2d I, 448 P.2d 490 (1968). 

"An elementary and fundamental requirement of due process in any proceeding which is 

to be accorded finality is not ice reasonably calculated, under all the circumstances, to apprise 

interested parties of the pendency of the action and afford them an opportunity to present their 

objections." Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 ( 1950). In 

A11derso11 v. Dussault, 181 Wn.2d 360,333 P.3d 395 (2014), this Court holding that the minor 

plaintiffs action for breach of trust was not statutorily time barred because the statutory time 

limitation was tolled while the plaintiff was a minor without a guardian ad !item who could 

receive notice of the annual trust accountings on her behalf. Also, State v. Douty, 92 Wn.2d 930, 

603 P.2d 373 (1979) {"it should be noted that the child, though named in the action, was never 

served. Consequently, he is not before the court.") 

Minors are considered legally incompetent and cannot represent their interests in court. In 

this case, representation of both guardian ad !item and licensed lawyers are absent. As the 

Cheung Court stated, "We believe that no issue concerning this litigation should be decided until 

the counsel issue is resolved. We remand to give Cheung an opportunity to retain counsel or to 

request the appointment of counsel." Cheung, 906 F .2d at 1 1 ( emphasis added). 

In sum, minors had not been properly before the courts and the court has no authority to 

render judgment against them. This Court should vacate the dismissal against minors. 

V. CONCLUSION 

In light of foregoing, Petitioners request that this Court accept for review and exercise its 

revisory jurisdiction to reverse Division One's decisions. 
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FILED 
2/10/2020 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

SUSAN CHEN as parents and 
natural guardians of J.L., a minor, 
and LL., a minor, and NAIXIANG 
LIAN, as parents and natural 
guardians of J.L., a minor, and LL., a 
minor, 

Appellants, 

v. 

KATE HALAMAY, M.D., and 
• ALLEGRO PEDIATRICS (previously 

known as Pediatric Associates), 

Respondents. 

No. 76929-4-1 

(Consolidated with No. 78829-9-1) 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: February 10, 2020 

LEACH, J. - Pro se litigants Susan Chen and Naixiang Lian, as parents and 

guardians of J.L. and L.L.1 {collectively Chen), appeal the summary judgment dismissal 

of their lawsuit against Dr. Kate Halamay and Allegro Pediatrics and the subsequent 

denials of their motion for reconsideration and motion to vacate. Chen claims that 

questions of fact exist about whether Dr. Halamay acted negligently or in bad faith by 

reporting Chen to Child Protective Services (CPS) for suspected child abuse and that 

numerous procedural irregularities justify reversal. Because Chen fails to establish 

error, we affirm. 

1 We grant Chen's motion to use initials to refer to their minor children. 



No. 76929-4-1/2 

FACTS 

In August 2012, Chen brought her two-year-old son, J.L., to Allegro Pediatrics, 

expressing concerns that he might have autism. Staff members provided referrals for 

speech therapy, a hearing assessment, and evaluations at the Seattle Children's 

Hospital autism clinic and the Kindering Center. In October 2012, Allegro staff 

attempted to follow up with J.L.'s parents to check the status of his progress, as it did 

not appear that J.L. had been seen at the autism clinic or at Kindering. But they were 

unable to reach the family. 

On November 15, 2012, a physical therapist at Seattle Children's Hospital 

assessed J.L. as having some characteristics of a child on the autism spectrum. The 

therapist recommended additional therapy and follow-up with the Kindering Center and 

faxed her treatment notes to Allegro. J.L.'s family subsequently moved to Oregon for 

several months before returning to Washington. While in Oregon, they took J.L. to Dr. 

John Green. 

On August 31, 2013, Chen again brought J.L. to Allegro, where he was seen for 

the first time by Dr. Halamay. Shortly before this visit, laboratory tests ordered by Dr. 

Green and performed at Seattle Children's Hospital indicated abnormal kidney function. 

Chen reported that J.L. was exhausted, urinating more than usual, and was interested 

only in eating meat. After consulting with a nephrology fellow, Dr. Halamay provided 

Chen with an urgent referral order to Seattle Children's Hospital nephrology clinic. On 

September 5, 2013, Chen took J.L. to the nephrology clinic. The doctor indicated that 

J.L.'s lab results appeared to be improving and that the prior abnormal results may have 
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been obtained at a time that J.L. was dehydrated "given his history of diarrhea and 

inability to access fluids." The clinic recommended repeat lab tests in three weeks, with 

follow-up at the nephrology clinic if needed. 

Chen brought J.L. for a second visit with Dr. Halamay on September 16, 2013. 

Chen stated that J.L. was very gassy, sometimes has a "stiff" stomach, and cries a lot. 

Although J.L.'s gastroenterologist had recommended constipation medication and stool 

studies, Chen did not think J.L. was constipated and did not have the studies done. Dr. 

Halamay ordered lab tests, instructed Chen to refrain from restricting J.L from fluids, 

and provided a referral to Seattle Children's Hospital for further neurodevelopmental 

evaluation. 

On September 19, 2013, J.L.'s speech therapist, Jennifer Dierenfeld, contacted 

Dr. Halamay to seek more information about the family. Dierenfeld expressed concern 

that J.L. has "extreme sensory dysregulation" and "cries inconsolably" during sessions. 

She stated that Chen "becomes extremely frustrated" when J.L. cries and "even threw 

an object during one of the sessions." Dierenfeld further stated that another therapist 

observed Chen "raise her hand toward [J.L.] but did not actually hit him." Given this 

information, Dr. Halamay planned to recommend to Chen that they enter social and 

behavioral therapy and further evaluate J.L. 's sensory issues. 

On September 23, 2013, Dr. Halamay called Chen to discuss J.L.'s lab results 

and her recommendations. Chen was "extremely concerned" about J.L.'s thyroid lab 

values and requested an urgent referral to Dr. Kletter, a pediatric endocrinologist, which 

Dr. Halamay provided. Dr. Halamay also discussed Dierenfeld's concerns about the 
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need for sensory and behavioral therapy, but Chen declined. Dr. Halamay asked Chen 

to bring J.L for a follow-up visit in the next one to two weeks. 

Three days later, Dr. Halamay spoke with a gastroenterology physician's 

assistant at Seattle Children's Hospital who opined that J.L. should be further evaluated 

for abdominal distension and gas issues. Because Chen said she did not want J.L. to 

be seen by Seattle Children's Hospital, Dr. Halamay referred J.L. to Swedish Medical 

Center and asked Chen to make a follow-up appointment for J.L. at Allegro within the 

next week. 

At J.L.'s third visit with Dr. Halamay, on October 7, 2013, Chen reported that J.L. 

continued to have abdominal pain and gas which had by then been present for six 

weeks. Chen declined Dr. Halamay's recommendations for J.L. to participate in 

development or behavioral therapies or to be seen by the Seattle Children's Hospital 

gastroenterology clinic. Dr. Halamay again recommended that Chen take J.L. to 

Swedish Medical Center as an alternative, but Chen said she preferred to take J.L. to 

Dr. Arthur Krigsman, a pediatric gastroenterologist in Texas. Chen asked Dr. Halamay 

to order a "page-long list of tests" that had allegedly been requested by Dr. Krigsman, 

some of which Dr. Halamay had never heard of. Given her unfamiliarity with Dr. 

Krigsman and the tests, Dr. Halamay declined. She offered to order an X-ray to check 

J.L.'s stool burden, but Chen declined. 

On October 19, 2013, J.L. saw Dr. Roberta Winch, another pediatrician at 

Allegro. Chen reported that J.L. was tired, sweaty, and had swelling in his knees and 

feet. Dr. Winch examined J.L. She determined that he had abdominal pain and 
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distension requiring immediate evaluation at the Seattle Children's Hospital emergency 

department. After "significant persuasion," Chen agreed to take J.L. there immediately. 

However, Chen and J.L. did not show. 

The following day, an Allegro nurse called Chen to check on J.L. Chen stated 

that she did not take J.L. to the emergency department because her other child was sick 

but agreed to schedule a follow-up appointment for J.L. if necessary. That afternoon, 

Chen took J. L. to the Seattle Children's Bellevue urgent care clinic. There, providers 

recommended that he be seen at the Seattle Children's Hospital emergency 

department. Chen became upset and left the clinic with J.L. against medical advice. 

Later that evening, Chen took J.L. to the Seattle Children's Hospital emergency 

department. There, providers noted that J.L. seemed irritable, tired, and limp, with a 

distended abdomen and critically abnormal lab results. After further testing and 

consultation, providers allowed J.L. to return home on the condition that Chen promptly 

follow up on J.L.'s nephrology, gastroenterology, and endocrinology treatment orders. 

On October 22, 2013, a Seattle Children's Hospital nurse contacted Allegro to 

express concern that Chen would fail to follow up with J.L.'s treatment plan. The next 

day, Dr. Hal Quinn of Mercer Island Pediatrics called Dr. Halamay to express his 

concerns about the family. He informed her that Chen had taken J.L. to see him several 

times during the time Chen was also bringing J.L. to see Dr. Halamay. And Chen had 

also asked him to order long lists of tests. Dr. Quinn felt that J.L. was very sick and 

expressed concern that J.L was not receiving appropriate medical attention despite 

seeing numerous doctors. Dr. Quinn stated that one of his partners recently saw J.L. 
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and recommended that he be seen at the emergency department, but Chen refused. 

Dr. Quinn discussed the situation with a gastroenterologist, who expressed great 

concern and wanted to see J.L. Dr. Quinn also spoke with Dr. Metz of the SeatUe 

Children's Suspected Child Abuse and Neglect (SCAN) team, who recommended that 

J.L. be admitted to the hospital. Dr. Halamay later contacted Dr. Metz, who reiterated 

that J.L. should be admitted to the hospital to coordinate his care, provide social support 

for the family, and to determine whether SCAN team involvement would be necessary. 

Chen took J.L. to see Dr. Halamay for the fourth and final time on October 23, 

2013. J.L. was tired, with a distended abdomen and abnormal lab values. Chen told 

Dr. Halamay she did not want to take J.L. to Seattle Children's Hospital because she 

has "no confidence" in them and "[t]hey have not done anything for him." Dr. Halamay 

told Chen she felt admission was medically necessary, but Chen said she would find 

her own specialists. Dr. Halamay told Chen that if she refused to bring J.L. to Seattle 

Children's Hospital, she would need to contact CPS to ensure that J.L. received 

necessary medical attention. Chen became angry and left with J.L. 

Dr. Halamay concluded that J.L had significant and potentially life threatening 

renal, abdominal, liver, weight loss, failure to thrive, and gastrointestinal issues, all 

without a clear etiology. She further concluded there was a reasonable suspicion that 

J.L. was a victim of medical neglect, that J.L.'s parents were not following up on 

medically necessary care, and that the gravity of J.L.'s condition prevented any flexibility 

delaying diagnostic studies and follow-up examinations. Dr. Halamay therefore 

reported concerns of medical neglect to CPS on October 23, 2013. 
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Later that day, a CPS social worker picked up J.L and Chen and transported 

them to Seattle Children's Hospital. A clinical exam showed gross malnutrition and 

muscle wasting suspected to result from medical neglect. J.L. was removed from 

Chen's custody, and the Department of Social and Health Services (DSHS) initiated 

dependency proceedings.2 

After an investigation of Dr. Halamay's report, the Redmond Police Department 

determined probable cause existed to charge Chen with criminal mistreatment in the 

second degree. The King County Prosecuting Attorney filed a criminal information 

against Chen on January 31, 2014. However, in September 2014, DSHS asked the 

court to dismiss the dependency petition based on its finding that Chen did not refuse to 

admit J.L. to the hospital against medical advice on October 20, 2013. The court 

dismissed J.L.'s dependency action, and J.L. was returned to his parent's care. The 

State also dropped the criminal charge against Susan "due to evidence discovered after 

the time of filing." 

On October 24, 2016, Chen filed a lawsuit pro se, asserting claims of medical 

negligence against Dr. Halamay and Allegro Pediatrics based on her decision to refer 

Chen to CPS.3 Chen alleged that on October 23, 2013, Dr. Halamay misdiagnosed 

J.L.'s medical condition, failed to contact J.L.'s main treating physicians, failed to review 

his full medical records, and failed to provide accurate information to CPS, resulting in 

2 DSHS also initiated dependency proceedings against LL but returned him to 
his parents' custody after the hearing. 

3 Chen's claims against Allegro were based on a respondeat superior theory of 
liability. 
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J.L.'s wrongful removal from the home and causing emotional and mental pain and 

suffering to all four family members and developmental delay and brain damage to J.L. 

On December 8, 2016, Dr. Halamay and Allegro moved for summary judgment, 

asserting immunity from liability under Washington's child abuse reporting statute.4 To 

support the motion, Dr. Halamay and Allegro produced Dr. Halamay's declaration, 

redacted excerpts from J.L.'s medical records, and a redacted copy of the Redmond 

Police Department incident report regarding their investigation following the CPS report. 

The court scheduled the summary judgment hearing for January 6, 2017. After 

Chen retained counsel, the defendants agreed to reschedule the hearing for February 

24, 2017. Then counsel for Chen withdrew. On February 13, 2017, Chen asked for an 

eight-month continuance of the summary judgment hearing, which the defendants 

opposed. At the hearing, Chen appeared with Twyla Carter, her former attorney from 

her criminal matter. Carter told the court that she was not representing Chen but was 

appearing as a witness to explain that the case was "complicated" and to assert that 

she needed time to help Chen find an attorney. Although Chen had requested a 

Mandarin interpreter for the hearing, Carter informed the court that Chen wanted a 

Cantonese interpreter. The defendants agreed to a short continuance to obtain an 

interpreter. The trial court agreed to appoint an interpreter, granted a three-month 

continuance, and rescheduled the hearing for May 12, 2017. 

On April 13, 2017, Dr. Halamay and Allegro filed a renewed motion for summary 

judgment. Chen failed to file a timely response. On May 10, 2017, Chen filed a notice 

4 Ch. 26.44 RCW. 
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of unavailability due to a medical problem and requested a continuance of at least two 

weeks. The court denied Chen's request and stated that it would rule on defendants' 

motion without oral argument. 

On May 11, 2017, the scheduled date for the summary judgment hearing, Chen 

e-mailed the court requesting appointment of counsel. After considering the materials 

submitted by both parties, including Chen's most recent e-mail, the court granted 

summary judgment in favor of the defendants and dismissed Chen's claims with 

prejudice. In its order, the court noted as follows: 

The court excused Ms. Chen from appearing at the summary judgment 
hearing on May 11, 2017 pursuant to her notice of unavailability. The 
summary judgment had already been continued once before at her 
request. The court entered this order on summary judgment based upon 
the written filings of the parties. 

Chen filed a pro se motion for reconsideration. In support, she attached three 

unauthenticated e-mails which were purportedly authored by two of J.L.'s providers and 

a copy of an e-mail Chen previously sent to the court. The trial court denied Chen's 

motion. Chen timely filed a notice of appeal seeking review of the orders granting 

summary judgment and denying reconsideration. 

Chen later asked for appointment of counsel and a guardian ad litem for her 

appeal. On February 7, 2018, the Washington Supreme Court denied Chen's request 

for expenditure of public funds. Three weeks later, the trial court appointed a guardian 

ad litem for J.L. and LL. for the limited purpose of "explain[ing] . .. the current status of 

the proceedings and what options the minors have at this point." The guardian ad !item, 
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noting that Chen wanted to file a CR 60 motion to vacate, indicated that it would be in 

the children's best interest to appoint counsel to represent them in that matter. 

On May 10, 2018, Chen filed a pro se CR 60 motion to vacate the trial court's 

orders granting summary judgment and denying reconsideration. She also filed a 

supplemental brief seeking appointment of counsel. The court granted Chen's request 

for appointed counsel for the limited purpose of drafting J.L.'s reply to the defendants' 

response and appearing at the show cause hearing to argue on behalf of J.L. After a 

hearing, the trial court judge denied Chen's motion to vacate. Chen filed a pro se 

motion to set aside the judgment or, in the alternative, to reconsider the denial of her 

motion to vacate, which the court denied. Chen timely appealed these orders, and this 

court consolidated Chen's two appeals. 

STANDARDS OF REVIEW 

We review a summary judgment order de nova, engaging in the same inquiry as 

the trial court.5 We consider all facts and reasonable inferences in the light most 

favorable to the nonmoving party and affirm summary judgment only when the evidence 

presented demonstrates no genuine issue of material fact and that the moving party is 

entitled to judgment as a matter of law.6 "A material fact is one upon which the outcome 

of the litigation depends in whole or in part."7 

5 Lybbertv. Grant County, 141 Wn.2d 29, 34, 1 P.3d 1124 (2000). 
6 Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P .2d 1030 (1982). 
7 Atherton Condo. Apt-Owners Ass'n Bd. of Dirs. v. Blume Dev. Co., 115 Wn.2d 

506, 516, 799 P.2d 250 (1990). 
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The application of this standard uses a burden shifting scheme. A party may 

meet this burden in one of two ways: it may '"set[ J out its own version of the facts 

or ... alleg[e] that the nonmoving party failed to present sufficient evidence to support 

its case. '"8 If the defendant requests summary judgement and alleges an absence of 

material facts supporting the plaintiff's case, then the burden shifts to the plaintiff to 

present a prima facie case for the essential elements of its claim.9 

We review a trial court's denial of a motion for reconsideration, motion for a 

continuance, and denial of a CR 60 motion to vacate a judgment for an abuse of 

discretion.10 To determine that the trial court abused its discretion, we must find that the 

"exercise of discretion was manifestly unreasonable, based on untenable grounds, or 

based on untenable reasons."11 

ANALYSIS 

A pro se litigant is bound by the same rules of procedure and substantive law as 

a licensed attorney.12 With this in mind, we proceed with an analysis of the issues 

presented in this case. 

8 Indoor Billboard/Wash., Inc. v. lntegra Telecom of Wash., Inc., 162 Wn.2d 59, 
70, 170 P.3d 10 (2007) (quoting Pac. Nw. Shooting Park Ass'n v. City of Sequim, 158 
Wn.2d 342, 350, 144 P.3d 276 (2006)). 

9 Young v. Key Pharm., Inc., 112 Wn.2d 216,225, 770 P.2d 182 (1989). 
10 Rivers v. Wash. State Conf. of Mason Contractors, 145 Wn.2d 674, 685, 41 

P.3d 1175 (2002) (motion for reconsideration); Turner v. Kohler, 54 Wn. App. 688, 693, 
775 P.2d 474 (1989) {motion for a continuance); Mitchell v. Wash. State Inst. of Pub. 
Policy. 153 Wn. App. 803, 821, 225 P .3d 280 (2009) (motion to vacate). 

11 Moreman v. Butcher, 126 Wn.2d 36, 40, 891 P.2d 725 (1995). 
12 In re Marriage of Olson, 69 Wn. App. 621 , 626, 850 P.2d 527 (1993); Westberg 

v. All-Purpose Structures, Inc., 86 Wn. App. 405, 411, 936 P.2d 1175 (1997). 
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Summary Judgment 

Chen argues that the trial court should not have dismissed her claims because 

the defendants failed to show the absence of a material issue of fact as to whether Dr. 

Halamay's CPS report met the standard of care and the requirement of good faith 

reporting. We disagree. 

RCW 26.44.030(1 )(a) requires "any practitioner" to report to "the proper law 

enforcement agency or to the department" whenever they have "reasonable cause to 

believe that a child has suffered abuse or neglect." RCW 26.44.060(1 )(a) provides in 

part, 

[A]ny person participating in good faith in the making of a report pursuant 
to this chapter or testifying as to alleged child abuse or neglect in a judicial 
proceeding shall in so doing be immune from any liability arising out of 
such reporting or testifying under any law of this state or its political 
subdivisions. 

The reporter has the burden of proving the report was made in good faith. 13 

Here, Dr. Halamay made a prima facie showing of good faith through her 

declaration and supporting documents: 

Based upon my experience, training, education and my review of the 
medical record for JL, along with my care and treatment of him on multiple 
visits, along with the information I was provided regarding JL's condition 
and the concerns that other healthcare providers had of JL's situation and 
concern for medical neglect, and given the gravity of JL's condition and 
the risks that JL's parents would continue to fail or delay in the obtaining of 
essential diagnostic studies and/or medical evaluations in the face of a 
life-threatening condition, it is my opinion that the reporting of suspected 
medical neglect to CPS was reasonably prudent and required by the 
Washington child abuse reporting statutes. 

13 Yuille v. State, 111 Wn. App. 527, 533, 45 P.3d 1107 (2002). 

-12-



No. 76929-4-1/13 

Although Chen asserted that she had "tons of evidence supporting the merits of the 

case," and despite receiving a nearly three-month continuance, she did not engage in 

discovery and did not file a substantive response to the defendants' motion.14 Chen's 

allegations and conclusory statements of fact unsupported by evidence are not 

sufficient to establish a genuine issue of fact to overcome summary judgment.15 

Chen argues that Dr. Halamay acted in bad faith by failing to consult all 

physicians who provided services to J.L. before making her report. She contends that 

the eventual dismissal of the dependency and criminal actions proves that Dr. 

Halamay's CPS report was false. "But there is no legal requirement that information 

giving rise to a suspicion of child abuse be investigated or verified before it is 

reported."16 The purpose of immunity-to encourage those who suspect child abuse to 

report it-"would be undermined if immunity fell with a showing that the report was 

unverified or lacked investigation."17 Because the duty to investigate lies with the 

authorities, not the individual making the report, failure to verify or investigate does not 

rule out immunity.18 The question is whether the reporter acted "'with a reasonable 

good faith intent, judged in light of all the circumstances then present."'19 The evidence 

14 A party may move for summary judgment before discovery is complete. 
Perez-Crisantos v. State Farm Fire & Cas. Co., 187 Wn.2d 669, 685-86, 389 P.3d 476 
(2017). 

15 Baldwin v. Sisters of Providence in Wash., Inc., 112 Wn.2d 127, 132, 769 P.2d 
298 (1989). 

16 Whaley v. State, 90 Wn. App. 658, 668, 956 P.2d 1100 (1998}. 
17 Yuille, 111 Wn. App. at 534. 
18 See RCW 26.44.050; Whaley. 90 Wn. App. at 668. 
19 Whaley. 90 Wn. App. at 669 (quoting Dunning v. Pacerelli, 63 Wn. App. 232, 

240, 818 P.2d 34 (1991)). 
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supports a reasonable inference, and no contrary inference, that Dr. Halamay met this 

standard . 

Chen asserts that Dr. Halamay's acts and omissions constituted medical 

negligence. However, "to defeat summary judgment in almost all medical negligence 

cases, the plaintiffs must produce competent medical expert testimony establishing that 

the injury was proximately caused by a failure to comply with the appHcable standard of 

care. "20 "The expert testimony must establish what a reasonable medical provider 

would or would not have done under the circumstances, that the defendant failed to act 

in that manner, and that this failure caused the plaintiff's injuries."21 Chen did not submit 

expert testimony or any other evidence in support of her claim. 

Chen next argues that the defendants' CR 56 summary judgment motion was 

transformed into a CR 12(b) motion when they submitted an amended summary 

judgment motion containing a footnote alleging lack of personal jurisdiction. She 

contends that this footnote requires that we evaluate the summary judgment motion as 

if it were a motion to dismiss under CR 12(b), including treating the allegations in her 

complaint as if they were established.22 But Chen cites no authority for the proposition 

that the inclusion of a footnote referencing a potentlal jurisdictional defense converts a 

substantively based CR 56 motion for summary judgment into a CR 12(b) motion to 

dismiss on jurisdictional grounds. To the contrary, motions based on the pleadings are 

20 Seybold v. Neu, 105 Wn. App. 666,676, 19 P.3d 1068 (2001). 
21 Reagan v. Newton, 7 Wn. App. 2d 781,791,436 P.3d 411, review denied, 193 

Wn.2d 1030 (2019). 
22 State v. LG Elecs .• Inc., 185 Wn. App. 394, 406, 341 P.3d 346 (2015). 
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considered under CR 56 if "matters outside the pleadings are presented to and not 

excluded by the court."23 CR 12(b) does not apply. 

Next, Chen argues that the trial court should have provided her with a fair 

opportunity to present her case at oral argument. Chen relies on King County Super. 

Ct. Local Civ. R. 56(c)(1), which provides that "[t]he court shall decide all summary 

judgment motions after oral argument, unless the parties waive argument." Noting that 

"'waiver is the intentional and voluntary relinquishment of a known right,"'24 Chen 

asserts that her request for a two-week continuance of the hearing for medical reasons 

does not constitute waiver and that the procedural irregularity requires reversal. We 

disagree. 

Here, the trial court ruled that "[g]iven the fact that the matter has already been 

continued once before, the Court will rule on the defense motion based upon the 

materials already filed on the merits of the underlying motion without oral argument." 

The trial court may deny a motion for a continuance when (1) the 
requesting party does not have a good reason for the delay in obtaining 
the evidence, (2) the requesting party does not indicate what evidence 
would be established by further discovery, or (3) the new evidence would 
not raise a genuine issue of fact.1251 

Given that Chen failed to submit evidence or briefing in opposition to summary 

judgment despite a three-month continuance and Carter's assistance, this decision was 

not an abuse of discretion. More fundamentally, procedural due process does not 

23 CR 12(b)(7); CR 12(c). 
24 McLain v. Kent Sch. Dist.. No. 415, 178 Wn. App. 366, 378, 314 P.3d 435 

(2013) (internal quotation marks omitted) (quoting Schroeder v. Excelsior Mgmt. Grp., 
LLC, 177 Wn.2d 94, 106,297 P.3d 677 (2013)). 

25 Butler v. Joy, 116 Wn. App. 291, 299, 65 P.3d 671 (2003). 
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mandate oral argument on a written motion. "Rather, oral argument is a matter of 

discretion, so long as the movant is given the opportunity to argue in writing his or her 

version of the facts and law."26 Chen had ample opportunity to advance her arguments 

in writing. King County Super. Ct. Local Civ. R. 56(c)(1) does not create a due process 

right to oral argument. 

Chen next asserts that reversal is required because the trial court judge did not 

enter written findings of fact and conclusions of law. But CR 52(a)(5)(B) expressly 

provides that findings of fact and conclusions of law are not necessary "[o]n decisions of 

motions under rules 12 or 56 or any other motion, except as provided in rules 41(b)(3) 

and 55(b)(2)." Cases cited by Chen pertain to judgments entered in cases where 

findings are required and thus have no applicability here. 

Next, Chen contends that the trial court lacked jurisdiction to dismiss J.L. and 

L.L.'s claims with prejudice because the trial court failed to appoint a guardian ad litem 

as required by RCW 4.08.050. Chen is mistaken. A parent may initiate a lawsuit as a 

guardian on behalf of a minor child.27 RCW 4.08.050(1) provides that a trial court must 

appoint a guardian ad !item for children under 14 years of age "upon the application of a 

relative or friend of the infant." Here, Chen and her husband initiated this lawsuit on 

behalf of themselves and as parents and natural guardians of J.L. and L.L. They did not 

ask the trial court to appoint a guardian ad !item at any time before the court entered the 

order granting summary judgment. Chen cites no authority for the proposition that the 

26 State v. Bandura, 85 Wn. App. 87, 93, 931 P.2d 174 (1997). 
27 See. e.g., Taylor v. Enumclaw Sch. Dist. No. 216, 132 Wn. App. 688,694, 133 

P.3d 492 (2006). 
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court was obligated on its own initiative to appoint a guardian ad litem because she was 

representing herself or because English was not her first language. 

Motion for Reconsideration of Order Granting Summary Judgment 

Chen argues that the trial court abused its discretion in denying her motion for 

reconsideration under CR 59. She contends that the court based its decision on the 

following untenable reasons: (1) the court was not required to appoint a guardian ad 

litem, (2) Dr. Halamay did not have to rebut allegations that she failed to consult with Dr. 

Green before making her report to CPS, (3) a false police report submitted by the 

defendants with their summary judgment motion, and (4) denying reconsideration 

before she filed a reply to the defendant's answer. 28 

We are not persuaded that the trial court erred in denying the motion for 

reconsideration on any grounds. As previously discussed, Dr. Halamay met her 

summary judgment burden of demonstrating that her report was made in good faith in 

light of the circumstances then present. Any deficiencies in the police investigation that 

followed do not bear on her intent. The trial court did not err in failing to appoint a 

guardian ad !item. And Chen cites no authority for the proposition that a trial court must 

provide an opportunity for a reply before ruling on a motion for reconsideration.29 

28 Although Chen did not specify which subsections of CR 59 apply here, her 
arguments appear to encompass CR 59(a)(1 ), irregularity of the court proceeding; CR 
59(a)(7), insufficient evidence supporting decision; CR 59(a)(8), error of law; and CR 
59(a)(9), lack of substantial justice. 

29 See CR 59(c} (providing that "[t]he court may permit reply affidavits") 
(emphasis added). 
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Motion To Vacate 

We next address the trial court's denial of Chen's motion to vacate. CR 60 exists 

to prevent injustices based on "reasons extraneous to the action of the court or for 

matters affecting the regularity of the proceedings."30 The rule provides that a "court 

may relieve a party .. . from a final judgment, order, or proceeding" under specified 

circumstances. One of these circumstances is "[n]ewly discovered evidence which by 

due diligence could not have been discovered in time to move for a new trial under rule 

59(b)."31 

Chen argues that the trial court failed to properly consider an additional 135 

pages of J.L.'s medical records, which she received from Allegro via discovery in other 

lawsuits. She contends that these newly discovered records revealed significant 

omissions from records defendants submitted to the court in support of their motion for 

summary judgment, thus demonstrating that they intentionally and willfully withheld 

critical medical information. 

In denying Chen's motion to vacate, the court ruled, 

l don't see any intentional withholding of evidence. l don't see .. . that the 
new evidence [that] has been alleged now couldn't have been brought 
before, or frankly, that it would have changed anything in this case. 

I also find that . . . the case itself is not meritorious. . . . (K]nowing 
the statute involving immunity, . .. this Court can state on the record that 
clearly . . . the referral was made in good faith and that mandatory 
reporting is encouraged to protect children ... . And for all of those 
reasons, the Court is denying the motion. 

30 State v. Keller, 32 Wn. App. 135, 140, 647 P.2d 35 (1982). 
31 CR 60(b)(3). 
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The court's reasoning is sound. Because Chen made no discovery requests 

before the court granted summary judgment dismissal, she cannot show that the 

evidence could not have been discovered earlier by due diligence. The defendants 

were under no obligation to provide full copies of J.L.'s medical records in support of 

their motion for summary judgment. And given the purposes of the immunity statute, 

the court did not err in recognizing that the new records would not have changed the 

result. 

Chen also argues that the judge who ruled on the CR 60 motion to vacate lacked 

authority to hear it because King County Super. Ct. Local Civ. R 60(e)(2) provides that 

"the show-cause hearing on the motion shall be scheduled ... before the Respective 

Chief Judge." However, judges sitting on the superior court in the same county have 

identical authority.32 The record indicates that the hearing was originally set before the 

chief judge and that the judge who heard the motion received the papers the day before 

the hearing because she was "covering for another officer." No parties objected, and 

they agreed to proceed. Under these circumstances, the judge had authority to hear 

and rule on the motion. 

Chen further argues that the trial court should have allowed Lian an opportunity 

to speak at the hearing. But the record shows that Lian did not submit any independent 

filings and did not ask to address the court, directly or via his interpreter. The court was 

not required to ask Lian whether he wished to be heard. 

32 State ex rel. Campbell v. Superior Court, 34 Wn.2d 771, 775, 210 P.2d 123 
(1949); State v. Caughlan, 40 Wn.2d 729, 732, 246 P.2d 485 (1952). 
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Lastly, Chen argues that the trial court erred in denying her motion to set aside or 

reconsider her denial of the motion to vacate. She based this motion on cumulative 

error and did not raise any new claims. The court did not abuse its discretion. 

CONCLUSION 

Because the trial court did not err in granting the defendants' motion for summary 

judgment or in denying Chen's motions for reconsideration and motion to vacate, we 

affirm. 

WE CONCUR: 
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FILED 
3/23/2020 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

SUSAN CHEN as parents and natural 
guardians of J.L., a minor, and L.L., a 
minor, and NAIXIANG LIAN, as parents 
and natural guardians of J.L., a minor, 
and LL., a minor, 

Appellants, 

V. 

KATE HALAMAY, M.D., and ALLEGRO 
PEDIATRICS (previously known as 
Pediatric Associates), 

Respondents. 

) No. 76929-4-1 
) 
) (Consolidated with No. 78829-9-1) 
) 
) 
) ORDER DENYING 
) MOTION FOR 
) RECONSIDERATION 
) 
) 
) 
) 
) 
) 
) ______________ ) 

The appellant having filed a motion for reconsideration herein, and a majority of the 

panel having determined that the motion should be denied; now, therefore, it is hereby 

ORDERED that the motion for reconsideration be, and the same is, hereby denied. 

FOR THE COURT: 

LJ,J 
r/ 
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